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L. Filing an Independent Administration Application

A. General Points

§7:01 Choosing Independent Administration and the Title of the Personal Representative

Most probate cases are handled as independent administrations. Usually, this is because the Will
states that an Independent Executor can be appointed. Once the decision to use an independent
administration has been made, the practitioner must use the correct title for the personal representative,
The possible titles that may be used for the personal representative in the forms in this chapter are:

* Independent Executor.
* Independent Administrator.
* Independent Administrator with Will Annexed.

§7:02 Time to File

All applications for letters testamentary or letters of administration must be filed within four years
from the date of the decedent’s death. [Tex Est C §301.002.] Since the statute merely states that the
application must be filed within four years from the decedent’s date of death, the implication is that the
order admitting the Will to probate could be signed later as long as the application was filed before the
end of the four-year period. [Tex Est C §301 002.]

However, if a Will is admitted to probate after the lapse of four years from the death of the
testator, then letters testamentary may not be issued. [Tex Est C §256.003(b).] Thus, the only action that
the court can take after the four-year period has expired is to admit the Will to probate as a muniment of
title. [See Commentary to Tex Est C §256.003.]

Furthermore, if a Will is not filed for probate within four years from the decedent’s date of death,
then the applicant must provide proof that the applicant was not in default in failing to meet the four-year
deadline. [Tex Est C §256.003(a).] The term “default” has been defined as “failure due to absence of
reasonable diligence on the part of the party offering” the will for probate. [Chovanec v. Chovanec, 881
S.W.2d 135 (Tex.App. — Houston [1st Dist.] 1994, no writ).] A recent case has held that an applicant
must prove only that he or she was not in “default,” even if there was another person involved who might
have been found to be in “default” for delaying the filing of a Will for probate. [Estate of Campbell, 343
S.W.3d 899 (Tex. App. — Amarillo 2011, no pet.).]

§7:03 Person to File

The executor named in the Will may make the application for probate, and is generally the most
logical person to be the applicant. [Tex Est C §§256.051; 301.051.] However, the applicant may also be
any “interested person.” [Tex Est C §§256.051; 301 051.] The term “interested persons” includes heirs,
devisees, spouses, creditors, or others having a property right in, or claim against, the estate being
administered. [Tex Est C §22.018.]
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§7:04 Person to Serve as Personal Representative

The Code provides a list of persons who can serve as executor or as administrator. [See Tex Est
C §304.001.] The person who was named in the Will has first priority. However, if there was no
executor designated in the Will, or all of the persons or entities named in the Will predecease the testator
or refuse to serve, then others can serve in order of preference, beginning with the surviving spouse and
then the principal devisee. [Tex Est C §304.001.]

The Code also provides that the following are not eligible to serve as a personal representative:

*  An incapacitated person.

+ A convicted felon,

* A non-resident who has not appointed a resident agent to accept service.
* A corporation not authorized to act as a fiduciary in Texas.

* A person whom the court finds unsuitable.

[Tex Est C §304.003.]

Thus, a court can refuse letters, even to an independent executor named in a Will, if that person is
found to be unsuitable. [Olguin v. Jungman, 931 S.W.2d 607 (Tex.App. — San Antonio 1996, no writ).]
The court has wide discretion regarding the determination of whether a person is unsuitable. [/ re Estate
of Gaines, 262 S.W.3d 50 (Tex. App. — Houston [14th Dist.] 2008, no pet.] The Gaines court declared
that no “comprehensive, discrete explanation exists delineating the attributes which make someone
unsuitable.” [Gaines, 262 S.W.3d at 56.] This means that the power of a testator to select an independent
executor is not absolute. [In re Estate of Crenshaw, 982 S.W.2d 568 (Tex.App. — Amarillo 1998, no

pet.).]

Also, if the person named in the Will does not want to serve, that person can renounce his or her
right. [Tex Est C §304.002.] There are only two ways in which a person can renounce the right to letters
testamentary or of administration in favor of another:

*  The person can appear in “open court” and make such an announcement.
» The person can execute a power of attorney authenticated and filed with the county clerk of the
county where the application for the letters is filed.
[Tex Est C §304.002.]

However, courts generally do not require either of these options to be fulfilled. Instead, a simple
declination signed before a Notary Public and filed in the probate case is usually sufficient.

FORM:
» Form 7-1 Declination to Serve as Independent Executor
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B. Preparing the Application

§7:10 Self-Proved Will

If the Will provides for independent administration, the following information must be included
in the application:

¢ The name and domicile of each applicant.

*  The name, age, if known, and domicile of the decedent, and the fact, time, and place of death.

* Facts showing that the court has venue.

*  That the decedent owned real or personal property, or both, describing the same generally, and
stating its probable value,

* The date of the Will, the name, state of residence and physical address where service can be had
of the executor named therein, if any, and if none be named, then the name, state of residence and
physical address where service can be had of the person to whom it is desired that the letters be
issued, and also the names of the subscribing witnesses, if any.

*  Whether a child or children born or adopted after the making of such Will survived the decedent,
and the name of each such survivor, if any.

*  That such executor or applicant, or other person to whom it is desired that letters be issued, is not
disqualified by law from accepting letters.

*  Whether a marriage of the decedent was ever dissolved after the will was made, and if so, when
and from whom.

*  Whether the state, a governmental agency of the state, or a charitable organization is named by
the Will as a devisee.

[Tex Est C §256.052.)

The general rule in Texas is that property in the estate cannot be sold during administration unless
the proceeds are necessary to pay debts of the decedent, administrative expenses or taxes. However,
§401.006 allows the beneficiaries under the Will to agree that the executor should be given the power to
sell property in the estate without further involvement of the Court. If this authority is desired, it should
be included in the application and in the order that will admit the Will to probate. In addition, the consent
of the beneficiaries must be in writing and must be filed with the clerk on or before the date that the
application to probate will be considered by the Court.

Practice Pointer:

The Code does not require the inclusion of the decedent’s and the proposed executor’s social
security numbers in the Application. However, many courts require that the executor’s number be written
in the court’s file at the hearing. Typically, the clerk will ask the executor for the number during or after
the hearing and will write it in the file for future reference. [See Tex Est C §351.355 (providing that the
court may request other information from applicants, inciuding social security numbers).]

FORMS:
» Form 7-2 Application for Probate of Will and Issuance of Letters Testamentary
* Form 7-2.1 Beneficiary’s Consent to Grant Power of Sale

§7:11 No Self-Proving Affidavit

If a Will is not self-proved, or if the self-proving affidavit is defective, the application must be
edited to declare the precise situation.
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§7:12 Holographic or Attested Will

A Holographic Will is one that is written entirely in the decedent’s handwriting and is signed by
him or her. Neither witnesses nor a notary public are required to have a valid Holographic Will. [Tex Est
€ §251.052.] An Attested Will is one that is not written entirely in the decedent’s handwriting but bears
an attestation clause and the signatures of two witnesses. [Tex Est C §251.051.]

Whether the Will is attested or holographic makes very little difference in the language to be used
in the Application. Instead, the major adjustments are made in the proof to be adduced at the hearing,
[See §§7:30 et seq. See Tex Est C §§256.153; 256.154.]

§7:13 Lost Will

If the Will cannot be located, it may be possible to probate a copy. However, if the original Will
cannot be found, there is a presumption in Texas that it was revoked by the decedent. [McElroy v. Phink,
97 Tex. 147, 76 S.W. 753, 753-754 (Tex. 1903) reh. den, 77 S.W. 1025 (Tex. 1904).]

The burden to overcome this presumption is on the proponent of the “lost Will.” [In re Estate of
Glover, 744 S.W.2d 939, 940 (Tex. 1988); see also In re Estate of Capps, 154 S.W.2d 242, 245 (Tex.
App. — Texarkana 2005) (evidence sufficient to overcome presumption); and In re Estate of Wilson, 252
S.W.3d 708 (Tex. App. — Texarkana 2008, no pet.) (evidence not sufficient to overcome presumption).]

The application must be altered to fit this situation. It is extremely important to set out in detail
the efforts that were made to locate the original document and hopefully to show that the original was lost
through inadvertence, theft, etc., and that the loss was not the result of the decedent’s intentional act of
destroying it. [See Tex Est C §§256.054; 256.156.] The expanded pleading will form the basis for the
testimony to be adduced at the hearing, because the courts have great latitude on whether to admit a copy
of a Will to probate,

FORM:
» Form 7-3 Application for Probate of Copy of Will and Issuance of Letters Testamentary (Original
Will Not Found)

§7:14 Will Does Not Provide for Independent Administration

Even when the Will does not provide for independent administration, the administration can
nevertheless be independent if the beneficiaries agree to have an independent administration and
collectively designate in the application that the executor named in the Will can serve as independent
executor. [Tex Est C §401.002(a).]

Similarly, if the Will does not name an executor, or if the person named in the Will refuses to
serve, so that an alternate must be found, the beneficiaries may agree to have an independent
administration and collectively designate in the application a qualified person or firm to serve as
independent executor. [Tex Est C §401.002(b).] Each of the beneficiaries must evidence their consent in
writing and file it with the court. [See Tex Est C §401.002(a)&(b) (stating that beneficiaries must show
their consent by signing the application).]

In addition to creating an independent administration, consenting beneficiaries can also agree to
grant a power of sale to the executor or administrator so that real property of the estate can be sold
without court approval. [Tex Est C §401.006.]
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Practice Pointer:

The statute states that the beneficiaries must evidence their consent by signing the application for
probate. [See Tex Est C §401.002(a)&(b).] In practice, however, many times the beneficiaries will file
separate documents stating their consent after the probate application has been filed.

FORMS:

» Form 7-4 Application for Probate of Will and Issuance of Letters of Independent Administration
(Will Did Not Provide for Independent Administration)

* Form 7-5 Beneficiary’s Waiver of Citation and Consent to Independent Administration
(§401.002(a)&(b) — Will Did Not Provide for Independent Administration)

§7:15 Decedent Died Intestate

If the decedent died intestate, all heirs must be in agreement to have an independent
administration. Furthermore, all heirs must agree on the person who will serve. [Tex Est C §401.003.]
Section 401.003(b) requires that a court first make a formal determination of heirship before an
independent administrator can be appointed. This appears to be a legislative recognition that a formal
determination is the only way that the Court can make sure that ALL of the heirs have agreed. In other
words, unless the Court first determines heirship, the personal representative will be dependent and not
independent.

If there is no Will, or if there was a Will but it did not appoint an executor, an application for
letters of administration must include the following:

* The name and domicile of the applicant, the relationship to the decedent, and a statement that the
applicant is not disqualified to act as administrator.

* The name of the decedent, a statement that the decedent died testate or intestate, and the fact,

time, and place of death,

Facts showing that the court has venue,

Whether the decedent owned real or personal property, with a statement of its probable value.

The name, age, marital status, and address and the relationship of each heir.

If known by the applicant at the time of the filing of the application, whether children were born

to or adopted by the decedent, and the name, date, and place of birth of each.

 If known by the applicant at the time of the filing of the application, whether the decedent was
ever divorced, and if so, when and from whom.

* That a necessity exists for administration of the estate, with facts that show such necessity.

[Tex Est C §301.052.]

- » L -

Practice Pointer:

There are three important differences in the requirements of Tex Est C §256.052 (application
requirements when there is a Will) and Tex Est C §301.052 (application requirements when there is no
Wwill).

First, when there is a Will, there is no statutory requirement to plead or prove that “a necessity
exists for the administration of the estate.” Nevertheless, in many courts it is common practice to include
an allegation that there is a necessity for an administration in an application for probate and for issuance
of letters testamentary. But when there is no Will, an applicant for Letters of Administration must plead
and prove that an administration of the estate is necessary. [Tex Est C §301.052(9).]
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When there is a Will but it does not appoint an executor, or if the person applying to be appointed
is not named in the Will, and the applicant has requested some type of administration, the applicant must
prove that there is a necessity for an administration. While the language found in §301.052 applies only
to intestate cases, the proof requirements of §301.153 add this requirement when an applicant is seeking
letters of “administration™ rather than letters “testamentary.” If the applicant fails to have convincing
proof, the court has statutory authority to admit the Will to probate, but to simultaneously deny the
request to appoint an administrator. [Tex Est C §301.153(b).]

Second, the requirements regarding “divorce” and “children” information vary. If there is a Will,
§256.052(8)&(9) require that information about a divorce and/or children is necessary only if the divorce
or the birth/adoption occurred after the date of the Will. However, if the Decedent died intestate,
§301.052(7)&(8) require the inclusion of a description of all divorces during Decedent’s lifetime and of
all children ever born to or adopted by the Decedent.

Third, an application under §256.052 must include the information described in the preceding
paragraph in all cases. On the contrary, §301.052 requires the information ONLY IF the data is known by
the applicant at the time the application is filed. Therefore, an applicant under §256.052 has a greater
burden to know details of the Decedent’s life than does an applicant under §301.052.

FORMS:

*  Form 7-6 Beneficiary’s Waiver of Citation and Consent to Independent Administration (§401.003 —
Decedent Died Intestate)

* Form 7-7 Application to Determine Heirship and for Letters of Independent Administration
(Decedent Died Intestate)

C. Notice and Citation

§7:20 Clerk Issues Citation by Posting

In almost every case, after the application is filed, the clerk issues a citation to all interested
parties by posting. [Tex Est C §§258.001-258.002; 303.001.] This posted citation must state:

*  That the application has been filed, and the nature of it.

* The name of the deceased and of the applicant.

*  The time when the application will be acted upon.

* That all persons interested in the estate should appear at the time named therein and contest the
application, should they desire to do so.

[Tex Est C §258.001.]

Though not stated in Tex Est C §§258.001, 258.002 or 303.001, a hearing cannot be conducted on
the application until the Monday following the expiration of 10 days from the date the application is filed.
[Tex Est C §51.053(b).] The poster citation will contain language to that effect.

§7:21 Situations Requiring Personal Service

Usually a poster citation is sufficient. However, there are instances in which something more is
required. If the application states that the Will is lost or cannot be produced for some other reason,
personal service of the application must be made on “all parties interested in the estate.” [Tex Est C

§258.002.] However, to avoid this extra expense, any beneficiary may execute a waiver, [Tex Est C
§51.201.]
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If the application requests that a Will be admitted to probate more than four years after the
decedent’s death, then notice must be given to each of the testator’s heirs by service of process. [Tex Est
C §258.051.] However, this notice requirement may be waived by an affidavit signed by an heir stating
that he or she does not object to the offer of the Will. [Tex Est C §258.051(c).] In this situation, the Will
can be admitted to probate only as a Muniment of Title.

If an attempt at personal service is not successful, service may be made by publication or some
other method prescribed by the court. [Tex Est C §§258.101; 303.003 (specifically referring to Tex R Civ
P 109 (citation by publication) and Tex R Civ P 109a (substituted service authorized by the court)).]

Practice Pointer:

Although Tex Est C §§258.101 and 303.003 authorize citation by publication, there is no specific
authorization in the Estates Code for substituted service pursuant to Tex R Civ P 106. (Note: The Texas
Rules of Civil Procedure apply where the Code is silent) [Ray v. McFarland, 97 S.W.3d 728, 731
{Tex.App. — Fort Worth 2003, no pet.).]) Therefore, service pursuant to Tex R Civ P 106 should be
allowed.

FORM:
» Form 7-7.1 Waiver of Citation by Beneficiary Pursuant to §258.002

II. Hearing

A, Evidence and Documents Needed for the Hearing

§7:30 Will Produced in Court
If the decedent died testate, the Will may be:

+  Self-Proved. [See §7:10.]
*  Attested. [See §7:12.]
* Holographic. [See §7:12.]

Self-Proved

If the Will is self-proved, the testimony is simple. Many lawyers take an elaborate script to court
to assist in questioning the witness, However, the information required [see Tex Est C §§256.151-
256.152] will be provided if you simply “track” the application. It is not necessary to ask the witness
where the decedent worked, where he or she was born, the names of his or her parents, or how the witness
met the decedent. The witness can be the applicant, the designated executor, or any other person who has
personal knowledge of the facts of death.

Practice Pointer:

Many courts sitting in probate do not use court reporters for routine hearings. Therefore, the oral
testimony must be followed by the witness signing an affidavit which is typically called a Proof of Death
and Other Facts. This affidavit then becomes the record of the witness’s “testimony” and remains in the
court’s file. [Tex EstC §256.157.]
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Attested, Holographic, or Otherwise Not Self-Proved

If the Will is not self-proved, then two witnesses are required (certain exceptions apply when two
witnesses are not available). [Tex Est C §256.153(c)&(d).] One of these witnesses needs only to provide
the standard proof. The other witness must testify about the decedent’s handwriting and signature (for a
Holographic Will) or about the decedent’s signature (for an Attested Will), [Tex Est C §256.153(c)2) or
§2356.153(d)(1).] If possible, use one of the subscribing witnesses as the court witness.

FORMS:

* Form 7-8 Affidavit of Proof of Death and Other Facts (Standard Proof)
« Form 7-9 Affidavit of Proof of Decedent’s Handwriting and Signature
» Form 7-10 Affidavit of Decedent’s Signature by Subscribing Witness

§7:31 Will Not Produced in Court

If the Will is lost, the cause of its non-production in court must be proved, and the contents of the
Will must be substantially proved by the testimony of a credible witness who has read the Will. [Tex Est
C §256.156.] If a copy of the Will is to be admitted, testimony will also be needed as to the whereabouts
of the original Will and the fact that the decedent did not revoke the Will. [Tex Est C §256.156 (referring
to a witness who can identify a copy of the Will).] The amount of testimony necessary will vary from
case to case. However, at least one case has held that there must be evidence that:

* A search was made for the subscribing witnesses (explaining specific efforts made in that regard).
*  The Will was properly executed.
*  The signature and handwriting of the subscribing witnesses is genuine.
(Howard Hughes Medical Institute v. Neff, 640 S.W.2d 942 (Tex.App. — Houston [14th Dist.] 1982, writ
ref'd n.re.).]

A recent case reiterated that the applicant in a “lost Will” case must introduce sufficient evidence
to show that the original document cannot, by any reasonable diligence, be produced. [Estate of Catlin,
311 S.W.3d 697 (Tex. App. — Amarillo 2010, pet. denied).] The same court also held that the applicant is
not required to show how the Will was lost “such as through the eating habits of a neighbor’s goat, the
occurrence of a Kansas tornado, the devastation of a flash flood, or the like.” Id., at 701.

FORM:
« Form 7-11 Affidavit of Proof of Death and Other Facts (Copy of Will)

§7:32 Intestacy

If the decedent died intestate, the proof must include:

Evidence about heirship.

The need for an independent administration. [Tex Est C §301.052(9).]

That the applicant for letters of independent administration is qualified. [See §7:04.]

That all the distributees agree on the advisability of having an independent administration. [Tex
Est C §401.003. See §7:15.]

The heirship evidence is necessary because unless the Court hears testimony about the heirs, the
Judge will not know whether the Applicant (or the proposed personal representative) has sufficient
priority to be appointed. [See Tex Est C §304.001 (establishing priority of persons qualified to serve as
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personal representatives).] Thus, heirship evidence is necessary even if, for strategic reasons, the
Applicant does not want the Court to “officially” determine heirship until later.

These matters can be handled at the same hearing, usvally with two witnesses. Both should
provide evidence about heirship by testimony as to the facts of death and the decedent’s family history.
Some courts require two disinterested witnesses (i.e.- witnesses who are not heirs), while other courts will
allow one of the two witnesses to be an heir. The preferences of the court must obviously be verified
prior to the hearing,

FORMS:
* Form 7-12 Affidavit of Proof of Death and Other Facts (No Will — Affiant May Be an Heir)
+ Form 7-13 Affidavit of Proof of Death and Other Facts (No Will — Affiant Not an Heir)

§7:33 Bond

If bond was not waived in the Will, if the beneficiaries or heirs did not unanimously waive the
bond, or if the court decides to require a bond, the bond amount will typically be set at the hearing on the
application for probate. [See §7:44.] In that case, the testimony must include information about the size
of the estate, including the value of all property (real and personal). [Tex Est C §305.152.] Therefore,
testimony regarding the assets and their values must be elicited from the witnesses.

Practice Pointer:

The testimony is generally a “guess” because it is extremely rare for the executor or administrator
to have precise knowledge of the estate assets at this initial hearing. When the inventory is later filed, the
court will require the bond to be adjusted to fit what is shown on the sworn inventory.

B. The Hearing and Order

§7:40 Scheduling

The only way to schedule a hearing is to contact either the clerk of the court, or the court’s staff,
depending upon the particular county and court. A hearing can be set anytime after the citation period
expires (the Monday following the expiration of 10 days from the date the application is filed in most
cases). [Tex Est C §51.053(b).] However, if personal service was required and that service was
accomplished by mail, the “citation period” does not expire until the Monday following the expiration of
20 days from the date of mailing. [Tex Est C §51.052.]

In some counties, the hearings on uncontested matters are conducted only on particular days of
the week. Some courts give dedicated times to each case; other courts require all parties scheduled for
that day to appear at a specific time and then wait to be called.

Practice Pointer

If a second application to probate a different Will of the Decedent is filed before the initial
application is heard, the Court is prohibited from severing or bifurcating the proceedings. Both
applications must be considered by the Court (or by a jury) at the same time. [Tex. Est C §256.101.]
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§7:41 Necessary Witnesses

Although this is not clearly specified in the Code, when the application has requested letters
testamentary or letters of administration and the Will is self-proved, only one witness is necessary. [See
Tex Est C §256.152.] That witness can be anyone who is familiar with the facts of death. Some courts
will allow the attorney to be the witness if the attorney is familiar with the necessary facts. If the Will is
attested, lost, defective, or holographic, two or more witnesses will be required. [See Tex Est C
§8256.153; 256.154; 256.156.]

Practice Pointer.

It is important to check with the court because some courts will require one or more of the
witnesses to be disinterested. That is, some of the witnesses may need to be persons other than those who
inherit.

§7:42 Order

At the end of the hearing, if the court is satisfied that the Will should be admitted to probate, then
the court will enter an order to that effect. [Tex Est C §256.201.] When either letters testamentary or
letters of administration are granted, the order is to specify:

*  The name of the testator or intestate.

*  The name of the person to whom the grant of letters is made.

+ If bond is required, the amount of the bond.

* If an interested person applied for the appointment of an appraiser or appraisers (or if the court
deems an appraisal necessary), the name of one to three disinterested persons appointed to
appraise the estate.

+  That the clerk shall issue letters in accordance with the order when the person to whom the letters
are granted has qualified.

[Tex Est C §306.003.]

If the court finds that there is no necessity for administration of the estate, then the court may
refuse the application. [Tex Est C §301.153.] This is the primary problem faced by the attorney who
does not understand the differences between §256.052 and §301.052. An applicant for letters
testamentary is not required by law to prove a necessity for administration. However, if such an applicant
inadvertently assumes that responsibility but somehow fails to convince an uninformed court of the need
for an administration, the opportunity to administer the estate may be lost. In other words, the practitioner
should not make the job any more difficult than it needs to be.

FORMS:

* Form 7-14 Order Admitting Will to Probate and Authorizing Letters Testamentary (Letters of
Independent Administration Will Annexed)

* Form 7-15 Order Admitting Copy of Will to Probate and Authorizing Letters Testamentary

+ Form 7-16 Judgment Declaring Heirship and Order Authorizing Letters of Independent
Administration

§7:43 Oath

Before either letters testamentary or letters of administration are issued, the person named as
executor or appointed as administrator must take an oath. [Tex Est C §§305.051; 305.0052.] The oath is
typically administered by the judge at the hearing, or, if not, by the clerk following the hearing. However,
like the evidence to be adduced at the hearing, it must be reduced to writing. [See Tex Est C §§305.054;
305.055 (requiring that the oath be filed).]
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The language is very simple, and must be “substantially” similar to the language provided by
statute. Slightly different oaths are provided for:

*  Executors or Administrators with the Will annexed. [Tex Est C §305.051.]
*  Administrators. [Tex Est C §305.052.]
*  Temporary Administrators. [Tex Est C §305.053.]

The signing must occur “before any officer authorized to administer oaths.” [Tex Est C
§305.054.] Typically, this is the county clerk, a deputy county clerk, or a Notary Public. The oath cannot
be dated prior to the date of the order. [See Tex Est C §305.003 (providing that the oath must be taken on
or before the 21st day after the date of the order which granted the issuance of Letters.)] This can be a
logistical problem if the executor-to-be does not attend the hearing. In that case, he or she will need to
sign the oath after the hearing and then return the oath to the attorney for filing with the court so that
letters can be obtained. Though §305.003 prescribes the date by which the Oath must be dated, there is
no statutory requirement for the date on which the oath must be filed with the Court. [Tex Est C
§305.055.]

FORMS:

*  Form 7-17 Oath (Independent Executor)

* Form 7-18 Oath (Independent Administrator With Will Annexed)
* Form 7-18.1 Oath (Independent Administrator — No Will)

§7:44 Bond

Usually, the testator provides in the Will that the executor is to serve without bond. And if a
personal representative is a corporate fiduciary, no bond will be required. [Tex Est C §305.101(c).]
However, it is possible for an executor to be independent but still be required to post a bond. [See Tex
Est C §404.002.]

One factor encouraging a judge to require a bond is that a probate judge must review all estates at
least annually (even those that are independent) to make certain that the personal representatives are
performing their duties and that their bonds are sufficient. If the court fails to do so, the judge could be
liable on his bond to those damaged. [Tex Est C §351.354.] The normal doctrine of judicial immunity
does not apply. However, these penalties do not apply to an independent administration created by
agreement of all the distributees of the decedent. [Tex Est C §§351.351; 401.007.]

A bond may be required either at the direction of the testator in the Will or due to an order from
the court. However, if a court goes against a directive from a testator and requires a bond, at least one
case has held that the court must make findings of fact and conclusions of law to that effect. [Olguin v.
Jungman, 931 S.W.2d 607 (Tex.App. — San Antonio 1996, no writ).]

A court may require a bond when the executor or administrator is “independent” solely due to an
agreement of the beneficiaries. [See §7:14. See Tex Est C §401.002, 401.003.] Although the
beneficiaries might agree to waive the bond and insert such language into their agreements, the court is
not required to follow that agreement. [Tex Est C §401.005.]

If a bond is required, the form must be “substantially” similar to language provided by statute.
[See Tex Est C §305.108.] Bonds must be subscribed by both principals and sureties, and be filed with
the court. [Tex Est C §§305.107; 305.109.] Bonds must be filed on or before the 21st day after the date
of the order which granted the issuance of Letters. [Tex Est C §305.004.]
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The surety or sureties on bonds may either be authorized corporate sureties or personal sureties.
[Tex Est C §305.201.] With a corporate surety, virtually any company that issues probate bonds will have
its own form, so the attorney does not need to do any drafting. For personal surety bonds, it is a good
idea to contact the court. In some counties, the sureties who sign the bond must be residents of that
county. Some courts also require notary acknowledgments on the bond. If a personal surety is allowed,
typically the court will require that two individuals sign it in addition to the executor-to-be.

Most bond forms, whether “personal” or “surety,” have a signature line for the Court to sign for
approval. However, some courts require a separate order for the approval of the bond. The staff of the
court will be able to shed light on the judge’s requirement in this regard.

After bond has been set, it may be desirable to reduce the penalty of the bond. This may be done
upon the filing of an application to the court to have the bond reduced, after posted notice to all persons
interested. [Tex Est C §305.255.]

Practice Pointer:

A probate bond must always be approved by the court. This can create a logistical problem.
When there is no bond, letters testamentary or letters of administration usually can be obtained
immediately following the hearing. However, when a bond is required, take the following steps:

* Deliver a signed copy (or certified copy) of the order admitting the Will to probate to the
bonding company, along with a check for the premium.

*  Obtain the original bond and have it signed by the executor-to-be.

*  Deliver the signed oath and the signed bond to the court.

*  Obtain letters only affer the court has approved the bond.

This process can take anywhere from several hours to several days. It is particularly challenging
when the executor-to-be lives in another state.

FORMS:
* Form 7-19 Personal Surety Bond
* Form 7-19.1 Order Approving Bond

III. After the Hearing

§7:50 Qualification of Representative

If there is a bond requirement, the executor is deemed to have qualified when he or she has done
all of the following:

Taken and filed the oath.

Made the required bond.

Had the bond approved by the court.

Filed the bond with the clerk.

[Tex Est C §305.002. For more on oaths, see §7:43; for more on bonds, see §§7:33 & 7:44)]

If there is no bond requirement, the executor is deemed to have qualified when he or she has
taken and filed the oath. [Tex Est C §305.002.] Because of these requirements, particularly if the
executor or administrator does not attend the hearing, the date of qualification can be several days after
the hearing. [See §7:43.]
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Practice Pointer:

These steps cannot be taken until a hearing is held. Oddly, Tex Est C §305.002 does not
specifically reference any other sections of the Code, leaving the possibly mistaken impression that there
is no necessity to file the Will for probate, to file an application, or to have a witness attend a hearing and
testify as to the facts of death.

Once the personal representative is qualified, he or she has certain duties regarding notices, the
collection of assets, and the preparation of an Inventory, Appraisement, and List of Claims.

FORM;
* Form 7-20 Letter to Independent Personal Representative Regarding Duties

§7:51 Designation of Resident Agent

An executor or administrator who lives in another state must appoint a Texas agent to accept
service of process in all actions regarding the estate before the executor or administrator can qualify to
serve. [Tex Est C §304.003(3)(B).]

Most courts require that the “Appointment of Resident Agent” be filed on or before the date of
the hearing, since the executor cannot “qualify” unless he or she has made the appointment. The personal
representative may change the resident agent by filing a statement of the change titled “Designation of
Successor Resident Agent” with the court. The statement must contain the names and addresses of the
personal representative, the resident agent, and the successor resident agent. [Tex Est C §56.001.]

A resident agent may resign by filing a statement of the change titled “Resignation of Resident
Agent” with the court. The statement must contain the name and address of the personal representative,
state that notice of the resignation has been given to the personal representative, and contain the date on
which this notice was given. [Tex Est C §56.002.]

FORM:
+ Form 7-21 Appointment of Resident Agent

§7:52 Letters Testamentary or Letters of Administration

The court is required to grant letters to the person who has been appointed within 20 days from
the date the Will was admitted to probate. [Tex Est C §306.001 (for letters testamentary when a Will has
been probated and appointed an executor); Tex Est C §306.002 (for letters of administration when the
testator died intestate or no executor was named in the Will).]

However, letters testamentary granted by a court that fail to meet the 20-day deadline are still
valid. [Tex Est C §306.001(b).] There is no similar provision regarding the failure of a court to grant
letters of administration within the 20 days required by Tex Est C §306.002.

The court clerk has the responsibility to actually issue the letters after the executor or
administrator has been qualified. [Tex Est C §306.004.] The style will vary from county to county, but
the basic requirements are that the letters should consist of a certificate of the clerk, attested by the seal of
the court, stating that the executor or administrator has duly qualified, and providing the date of
qualification and the name of the deceased. [Tex Est C §306.005.)
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The clerk is required to issue as many letters as the independent executor requests. [Tex Est C
§405.010.] If the letters are lost or destroyed, the clerk must issue other letters in their place. [Tex Est C
§306.006.]

IV. Duties of Representative

A. Notices

§7:60 Requirement and Penalty for Failure

After letters have been issued, the first duty of the executor is to issue certain notices. Failure to
give the notices may result in liability for the executor and the sureties on the bond, if any. [Tex Est C
§308.056.]

§7:61 Beneficiaries

Notice must be given to each beneficiary named in the Will whose identity and address are
known to the personal representative “or, through reasonable diligence, can be ascertained.” [Tex Est C
§308.002(a).] Notice is not required to be given to a person, entity, state, governmental agency of the
state, charitable organization, or trustee of a trust that would be entitled to receive property under the
terms of a decedent’s Will on the occurrence of a contingency that has not occurred as of the date of the
decedent’s death. [Tex Est C §308.001.] If a trust is a beneficiary under the decedent’s Will, the
guidance in §308.002 regarding whether a beneficiary of the trust should receive notice is quite
complicated and should be reviewed carefully,

No notice is required if the total value of the bequests to be received by the beneficiary is $2,000
or less or if the beneficiary has received his/her entire bequest no later than the 60th day after the date of
the order that admitted the Will to probate. [Tex Est C §308.002(c)(2)&(3).]

This notice must be given within 60 days after the date of the order that admits the Will to
probate. If the personal representative becomes aware of the identity or address of other beneficiaries

after the 60-day period has expired, notice must be given to those persons as soon as possible. [Tex Est C
§308.002(a).]

The notice must be sent by certified mail, return-receipt requested. [Tex Est C §308.002(d).] It
must also include either (1) a copy of the will that was admitted to probate and of the order admitting the
will to probate or (2) a summary of the gifts to the beneficiary under the will, the court in which the will
was admitted to probate, the docket number assigned to the estate, the date the will was admitted to
probate and, if different, the date the court appointed the personal representative. [Tex Est C
§308.003(6).]

Not later than 90 days after the date on which the will was admitted to probate, the personal
representative shall file with the clerk of the court where the will was admitted a sworn affidavit of the
representative (or a certificate signed by the representative’s attorney) stating the beneficiaries to whom
notice was given pursuant to §308.002 as well as those beneficiaries to whom notice was not required to
be given. [Tex Est C 308.004.] As an alternative to filing this compliance affidavit as a separate
document, the required information can be included in either the Inventory, Appraisement and List of
Claims or in the Affidavit in Lieu of Inventory, Appraisement and List of Claims as long as such filing is
made on or before the 90-day deadline. [Tex Est C §308.004(b).]
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If possible, the personal representative can get the named beneficiaries to sign a waiver of this
notice requirement. [Tex Est C §308.002(c)(4) (the personal representative is not required to give the
notice to a beneficiary who has received a copy of the Will, or a written summary of the gifts to that
beneficiary, and waived the right to receive the notice).]

The beneficiaries can be asked to sign the waiver at the initial probate conference since copies of
the Will can be provided at that time. If it is possible to distribute to a beneficiary his or her bequest
within 60 days from the date the will was admitted to probate, the beneficiary can waive the notice and
give a receipt for the bequest. [Tex Est C §308.002(c)(3).

For beneficiaries who receive their bequests early, the waiver can include a receipt for the
property received. For residuary beneficiaries who cannot receive their bequests until the conclusion of
the probate, the waiver will be limited to waiving the need for the Tex Est C §308.002 notice.

Special provisions apply to when the notice is to go to a trust, incapacitated person, or a charity.
If a trust is a beneficiary under the Will, the notice must be sent to the trustee. However, if the personal
representative is the trustee, then the notice must be sent to each beneficiary who is entitled to receive
income unless an exception applies. [Tex Est C §308.002(b)(1)&(b-1).]

If the beneficiary is a minor or incapacitated person, the notice must be given to the court-
appointed guardian or conservator, if any, or to a parent for a minor child. [Tex Est C
§308.002(b)(2)&(3).] If the beneficiary is a charity that cannot be notified for some reason, the notice
must be sent to the Attorney General. [Tex Est C §308.002(b)(4).]

Though not required by the Code, it is also helpful to send a letter (or to include in the above
notice a question) asking each beneficiary to confirm his/her address and to provide his/her social security
or taxpayer identification number and other information. In addition, the beneficiary should be asked to
complete and return IRS Form W-9. This information is extremely helpful in estates which require the
preparation and filing of a Federal or State Estate Tax Return or Federal Income Tax Return.

FORMS:
* Form 7-22 Letter to Beneficiary Providing Notice of Probate

* Form 7-23 Waiver of Tex Est C §308.002 Notice, and Receipt of Property

» Form 7-24 Waiver of Tex Est C §308.002 Notice

*  Form 7-25 Personal Representative’s Affidavit of Providing Notice Pursuant to Tex Est C §308.002
* Form 7-26 Letter to Individual Beneficiary With Request for Information

§7:62 General Creditors

Within 30 days of receiving letters, the executor must publish a general “Notice to Creditors” in
any newspaper of general circulation in the county where the letters were issued. [Tex Est C §308.051.]
If the decedent was required to remit any taxes to the comptroller of public accounts, a copy of this notice
must also be sent to the comptroller via certified or registered mail. [Tex Est C §308.051.] After the
notice has been printed in the paper, a copy of the notice, together with the affidavit of the publisher, must
be filed with the clerk. [Tex Est C §308.052.]
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FORMS:
*  Form 7-27 Mandatory Notice to Creditors {General Notice)
* Form 7-28 Publisher’s Affidavit of Publication of Notice to Creditors

§7:63 Secured Creditors

If there are secured creditors, the executor must give notice. The notice must be given within two
months after letters are received. [Tex Est C §308.053.] Proof of receipt by the secured creditor must be
filed with the court. [Tex Est C §308.053(d).]

FORMS:
* Form 7-29 Mandatory Letter Notice to Secured Creditor
* Form 7-29.1 Affidavit Regarding Notice Pursuant to §308.053

§7:64 Unsecured Creditors

If the decedent had unsecured debts, the personal representative may send a notice stating that the
creditor must present a claim within four months or the claim will be barred. [Tex Est C §308.054.] The
executor is not required to give this notice, but it is a good idea to do so, particularly in an estate that may
be insolvent. Using this procedure forces unsecured creditors to “put up or shut up,” since the creditor’s
claim can be barred. Any notice must state that the potential creditor’s claim may be effectively
presented only if the creditor presents the claim by one of the methods listed in §§403.051 and 403.056.
Further, due to a change in the Estates Code by the 2013 Legislature, a written claim in an independent
administration must contain the same information as a claim filed in a dependent administration. [Tex Est
C §403.056(a)(1).]

Afier the notices are received by the unsecured creditors, the creditors have only 120 days to file
a claim for the debt. If they fail to do so, there is no requirement for the executor to take any other action
regarding the “debt™; it is barred, and the remainder of the estate can be distributed without regard to the
barred creditor. Furthermore, an executor who decides to pay the claim even though it is barred may be
personally liable to the beneficiaries for doing so. [Tex Est C §355.061.]

Normally, the claims process does not apply to independent administrations. [See §§7:90 ef seq.]
That is, creditors are generally not required to file claims when there is an independent personal
representative, but they can file suit against the executor without any forewarning. However, if a creditor
gets a §308.054 Notice, the creditor must file a timely claim. Further, a secured creditor must both file a
claim with the executor, and record said claim in the deed records if the creditor wants the claim to be
treated as “matured secured.”

FORM:
*  Form 7-30 Permissive Letter Notice to Unsecured Creditor

§7:65 Tracking the Notices

A prudent personal representative will keep a chart of all notices sent to creditors. The chart
should show:

The date on which the certified mail “green card” was received by the creditor.
The date on which the creditor had to file the claim.

Whether the creditor did file a claim.

What action was taken by the personal representative on the claim.
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FORM:
* Form 7-31 Chart of Notices and Subsequent Deadlines and Actions

B. Collection of Assets

§7:70 Collecting Assets Is the Executor’s Primary Duty

The primary responsibility of an executor is to collect all assets owned by the decedent at the time
of death. [See Tex Est C §351.102 (requiring the personal representative to take possession of property
immediately after receiving letters), §351.151 (requiring personal representatives to use ordinary
diligence to recover possession of all property).]

After collection, the assets must be maintained and protected until distribution is made to the
beneficiaries. [See Tex Est C §351.101 (requiring the executor or administrator to care for the property of
the estate as a prudent man would take care of his own property).] The administrator of an estate is held
to the same fiduciary standards as a trustee. [Coble Wall Trust Co. v. Palmer, 848 S.W.2d 696 (Tex.App.
- San Antonio 1991), rev’d on other grounds 851 S.W.2d 178 (Tex. 1992).]

§7:71 Contingent-Fee Contracts

If the executor needs to file a suit to collect a debt owed to the estate, the executor can enter into a
contingent-fee contract with an attorney as long as the contract does not exceed one-third of the property
sought to be recovered. [Tex Est C §351.152.] However, another provision specifically states that
independent executors and administrators may contract with an attorney with a contingent-fee agreement
providing for more than one-third if court approval is granted. [Tex Est C §351.152.] This implies that
the executor needs no court approval if the contingency is one-third or less. If §351.152 and §351.152 are
read together, it is clear that an independent personal representative needs court approval to sign a
contingent-fee contract only if the percentage to be paid to the attorney exceeds one-third. On the other
hand, a dependent personal representative must have court approval to sign any contingent-fee contract.

§7:72 Valuation

All assets must be valued as of the date of death. [See Tex Est C §309.051.] The probate court
might not always require proof that the numbers on an inventory are accurate. However, the IRS will
require accuracy, especially if taxes are due.

Practice Pointer:

It is better to obtain accurate asset values in each estate rather than using one process for small
estates and another for large estates. A uniform method is also helpful to staff members who assist the
attorney because then there is only one set of rules to follow.

§7:73 Bank and Brokerage Accounts

Bank statements seldom “cut off” on the date of death, and interest seldom “posts” on the date of
death. Therefore, in most cases, there will be interest that has accrued at the date of death but which does
not get added to the account until several days or weeks later.

Likewise, dividends on stocks have often been “declared” prior to death even though they are not
paid until months later. Such accrued interest and accrued dividends must be included on the estate tax
return. [See IRS Instructions to Form 706.)
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To obtain information from financial institutions about assets owned by the decedent and their
values, first obtain written authorization from the executor directing the institution to send the information
directly to the attorney. Letters and tables can then be sent to banks and to brokerage firms to get the
necessary information. The letter and table should be sent with copies of the authorization, death
certificate, and letters testamentary. Unfortunately, some financial institutions believe that any
responsibility that might have been owed to their loyal customers ended when their customers died, and
those banks charge a fee for this information.

Practice Pointers:

Bank signature cards

The letters to the banks and brokers should always request copies of signature cards and any
documents that were signed at the time the accounts were opened. More often than not, an account
that is labeled “survivorship” or “pay on death” will not qualify as such because there is no
paperwork to substantiate the label. Failure to find a valid signature card will mean that the account
is part of the estate and should be listed on the probate inventory.

Using the Internet
An alternative to sending the request to brokers is to find the information on the Internet. One
of the free sites that offers historical stock price information is www.bigcharts.com.

IRS Form 706

Remember that the IRS does not allow the use of the closing price on Form 706. Instead, the
average of the “high” and “low” for the date of death must be used. If the decedent died on a holiday
or on a weekend, Form 706 must show the average of the “high” and “low” for both the last day the
market was open prior to death and the first day it was open after death. There will therefore be four
numbers averaged together in the latter situation.

FORMS:

» Form 7-32 Letter From Executor Authorizing Release of Information to Attorney
* Form 7-33 Letter to Decedent’s Bank

* Form 7-34 Letter to Decedent’s Brokerage Company

§7:74 Insurance and Annuities

If the decedent owned life insurance or annuities, a slightly different request should be sent to the
company. The IRS requires that an IRS Form 712 be attached to the estate tax return for each insurance
policy. Therefore, each insurance company should be asked to prepare and forward the form to the
executor’s attorney. In addition to providing the death benefit (which may be different than the amount
actually paid), the IRS Form 712 will confirm the owner and the beneficiary of the policy.

Practice Pointer:

Unless the estate is the beneficiary of the policy, it should not be listed on the probate
inventory since the death benefit is not controlled by the terms of the Will.

FORM:
* Form 7-35 Letter to Insurance Company
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§7:75 Real Estate

If the estate is taxable, the IRS generally requires that all real estate be appraised and that the
appraisals be attached to IRS Form 706. If the estate is not taxable, the executor can often avoid the
expense of an appraisal and use the valuations from the local taxing entities if those valuations reflect the
fair market value of the property.

§7:76 Miscellaneous Personal Property

Normally it is not necessary to do a detailed appraisal of household goods and personal effects.
However, if the estate includes significant amounts of jewelry, antiques, or collectibles, the property
should be appraised by a professional. Vehicles can be appraised by a dealer, but values can also be
obtained through trade publications (e.g., N.A.D.A.} or on the Internet (www kelleybluebook.com;
www.edmunds.com).

§7:77 Suits to Collect Assets

The executor has the authority to file whatever suits may be necessary to collect assets of the
estate or to protect and preserve property of the estate. [Tex Est C §351.054.] The executor does not
need to seek advance approval from the court to take any such action.

C. Inventory

§7:80 Original Inventory, Appraisement, and List of Claims

Within 90 days after qualifying as executor, the executor must file an Inventory, Appraisement
and List of Claims. [Tex Est C §§309.051 (Inventory and Appraisement), 309.052 (List of Claims).] The
“Inventory” is a list of the property of the decedent. The “Appraisement” is a date-of-death value for
each asset. [See Tex Est C §309.051.)

While these two terms seem straightforward, there is a great deal of unwarranted confusion over
the meaning of “List of Claims.” Many practitioners list debts owed by the estate as a “Claim.”
However, a “Claim” is a debt owed to the estate. [See Tex Est C §309.052.]

After the Inventory, Appraisement and List of Claims is filed, the court examines them and
approves or disapproves them. [Tex Est C §309.054.] If it is impossible to complete the Inventory within
90 days, request that the deadline be extended.

Inventories that have been approved by a court may be used as evidence in court, but are not
conclusive for or against the executor. [Tex Est C §309.151.] By approving the Inventory, the court does
not determine title to the property listed thereon nor to the property omitted therefrom. [ddams v. Sadler,
696 S.W.2d 690 (Tex.App. — Austin 1985, writ ref’d n.r.e.).]

If there are two or more executors, many courts will require all of them to sign the Inventory.
There is no specific requirement in the Code for multiple signatures, but §309.055 gives a clear
implication that all executors must sign [see §7:81].

As an alternative, an independent executor may be able to avoid filing an Inventory. (This
procedure is not available to a dependent personal representative.) Under §309.056, the executor can file
an affidavit in lieu of an inventory if there are no unpaid debts (except for secured debts, taxes and
administrative expenses) at the time the inventory is due (considering all extensions granted by the court
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for the filing). The executor cannot be held liable for making a choice between filing the Inventory and
filing the Affidavit. [Tex Est C §309.056(d).]

The affidavit must include the following information:

1. All debts, except those for secured debts, taxes and administration expenses have been paid,
2. All beneficiaries (for a testate decedent) and heirs (for an intestate decedent) have received a
verified, full and detailed inventory of the assets of the estate.

If the executor files an affidavit in lieu of an inventory, §309.056(c) states that any person
interested in the estate, including a possible heir or a beneficiary under a prior Will of the decedent, is
entitled to receive a copy of the inventory upon written request. If an “interested person” sends a request
for a copy of the inventory and does not receive one, such “interested person” may apply to the court for
an order to compel the executor to send it. [Tex Est C §309.056(c)(3).]

Section 309.056(c)(2) allows the executor to voluntarily send copies of the inventory to any
person the representative believes in good faith to be a person interested in the estate without liability to
the estate or to its beneficiaries.

Practice Pointers:

Use the IRS schedules

To make the process of preparing an Inventory uniform in small and large estates, use
schedules for the Inventory that coincide with the schedules on the Federal Estate Tax Return
(Schedule A — Real Estate; Schedule B — Stocks and Bonds, etc.). In taxable estates, copy the tax
return schedules and attach the copies to the Inventory after deleting any non-testamentary assets.
By doing so, mistakes can be avoided since the same information will not need to be typed twice.

Request a time extension if an IRS Form 706 is needed

If the estate is taxable and a Form 706 must be prepared, it is a good idea to request an
extension for the due date of the Inventory so that it will be due at the same time as the estate tax
return. By doing so, the executor can make certain that the schedules on the Inventory agree with
those on Form 706.

Affidavit avoids publication

The sole advantage to the affidavit in lieu of inventory is that no inventory is filed with the
court, so the asset information of the estate does not become “public record.” It is clear, however,
that the Executor must still prepare the same document that would otherwise be filed with the court
because the Executor must send it to the beneficiaries and must be prepared to send it to other
persons or entities upon request.

Note, however, that some courts have been reluctant to accept the Affidavit since the
legislature amended the statute in 2011 to allow executors to file them instead of a formal Inventory.
A Will that provides for independent administration generally contains language stating that the
testator wants no action in the probate court other than the probating of the Will and the return of an
Inventory, Appraisement and List of Claims. Some courts have taken the position that this language
requires an Inventory to be filed even if the Will was drafted and signed prior to September 1, 2011,
and thus prior to the time when the Affidavit notion was born. For any administration pending on or
after January 1, 2014, an Affidavit can be filed instead of an Inventory unless there is a provision in
the decedent’s Will which expressly forbids the use of the Affidavit. [Tex Est C §309.056.]
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FORMS:

» Form 7-36 Inventory, Appraisement, and List of Claims

* Form 7-36.1 Affidavit in Lieu of Inventory, Appraisement, and List of Claims

« Form 7-37 Application for Extension of Time to File Inventory, Appraisement, and List of Claims

§7:81 Joint Personal Representatives

If there are two or more personal representatives, and some of them neglect the duty to file an
Inventory, Appraisement and List of Claims, then any one or more of them may make the filing. The
court may then remove the delinquent representatives. [Tex Est C §309.055.]

§7:82 Corrected or Amended Inventory and Appraisement

The executor shall file an amended or supplemental inventory and appraisement if additional
property or claims are located. [Tex Est C §309.101.] If the executor chose to file an affidavit in lieu of
the inventory and additional property or claims are later discovered, the executor must promptly prepare a
supplemental list showing the additional property and claims and must forward the supplement list to the
same persons who received the initial list. In addition, the executor must file a supplemental affidavit
with the clerk. [Tex Est C §309.101.] Also, if a beneficiary complains about the inventory because of
inaccuracies or omissions, the court can order that the report be corrected. [Tex Est C §§309.102;
309.103.]

Although it is often necessary to amend the inventory several times due to additional property
being located, the appraisement (value) of property can only be changed once. [Tex Est C §309.104.]
After the first change, only the court has the authority to change it a second time “upon the basis of the
evidence before it.” [See Tex Est C §309.104.] This makes it very important to get the date of death
values right the first time.

§7.83 Successor Representatives

If a successor executor is appointed, he or she is required to file an Inventory. Rather than
reflecting assets and values as they existed at the date of death, the successor’s Inventory will show only
assets remaining on hand at the time the successor is appointed and their values at that date. [Tex Est C
§361.155(a).]

§7:84 Distribution of Real Estate

Estates which contain real estate (surface or minerals) may present peculiar problems when the
time arrives to distribute the property. If the Will is simple, and if it is clear who is to receive the real
estate, the simple existence of the probate action may be sufficient if the real estate is located in the
county of probate. However, the Estate may contain real estate located in other counties (or other states).
One option available to the executor is to record a certified copy of the Will and a certified copy of the
order which admitted it to probate in the Deed Records of the county (and state) where the real estate is
located. However, the Will may not make clear which beneficiary is to receive the real estate. For
example, the real estate may be part of the Estate’s residue, and there may be several residvary
beneficiaries. Another problem occurs when the Estate is to be funded into several trusts, and there is no
direction in the Will as to which trust is to receive the real estate.

Confusion can be minimized (or eliminated entirely) by the execution and recording of
distribution deeds from the executor to the proper beneficiary. “General warranty” language should be
avoided in order to minimize the potential liability on the executor. Instead, distribution deeds should
contain “special warranty” language — “by, through or under me, but not otherwise.”
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When real estate is located in a state (or country) other than Texas, it is recommended that the
attorney check with local counsel in that jurisdiction to make sure that a recorded Distribution Deed,
standing alone, will be sufficient to transfer title. In other words, it is possible that the “foreign”
Jurisdictions will require some type of ancillary probate in addition to (or in lieu of) the recorded deed.

FORM:
¢« Form 7-37.1 Distribution Deed

D. Claims of Creditors

§7:90 Notice to Creditors

Generally, most of the Probate Code sections that deal with claims do not apply to independent
administrations. Though the Code does not give an exhaustive list of the “claims™ statutes that do not
apply to independent administrations, §403.058 lists §§355.064 and 355.066 as falling into that category.
However, an independent executor is specifically required to give notices to creditors. [Tex Est C
§403.051 (requiring the notices pursuant to Tex Est C §§308.051 and 308.053). For more on notices to
creditors, including sample forms, see §§7:62 er seq.] An independent executor may also give notice to
unsecured creditors. [Tex Est C §403.051(a)(2).] [See §7:64.]

Despite the language found in §403.051, a recent court decision has cast doubt on the general rule
that the claims procedures do not apply to independent administrations. In Estate of Gaines, 262 S.W.3d
50 (Tex. App. — Houston [14th Dist.] 2008, no writ), the court appointed an independent administrator
with will annexed when it was determined that the person named in the Will was unsuitable. Later, the
spurned executor-to-be filed a claim for expenses, and the administrator rejected it. The court then signed
orders “recognizing” the rejection. [Estate of Gaines, 262 S.W.3d at 55.] Citing some cases whose
applicability seems questionable, the appellate court held that the claims procedures in §§355.051,
355.052, 355.064 and 355.066 apply to independent administrators but not to independent executors.

The Houston court’s opinion has been widely panned. The court should have ordered that the
appeal was moot because the claimant failed to file suit against the estate within 90 days of the rejection
as required by §355.064 (assuming arguendo that the claim was properly filed in the independent
administration). [See Chapter 12, Creditors.] The court should also have recognized that no other court
has distinguished between independent executors and independent administrators in this manner. The
court should also have stated that it was improper for both the administrator and the trial court to have
acted on the claim in the first place (except to classify same). Nevertheless, the practitioner should be
aware of Gaines when representing an independent administrator (at least in the following counties whose
appeals flow to the 14th Court of Appeals in Houston — Austin, Brazoria, Chambers, Colorado, Fort
Bend, Galveston, Grimes, Harris, Waller and Washington).

Because of the enactment of §403.058, the holding in the Gaines case will not apply to the estate
of a decedent who dies on or after September 1, 2011.

§7:91 Classification of Claims

If any claims are filed, an independent executor must classify any such claims in the same manner
as a dependent executor. If the claim is secured, the executor may classify and pay the claim as either a
“matured secured claim” or a “preferred lien.” [Tex Est C §355.151.] There once was doubt whether this
provision applied to independent administrations, but it is clear now that it does apply to independent
administrations where the decedent died on or after January 1, 1996. [Geary v. Texas Commerce Bank,
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967 S.W.2d 836 (Tex. 1998) (stating that recent legislation clearly states that independent administrations
are subject to Est C §355.151, and apparently referring to an amendment to Tex Est C §403.051).]

§7:92 Suits Against the Personal Representative

A creditor can present its claim by a written instrument hand-delivered with proof of receipt or
mailed via certified mail, return-receipt requested, to the executor or to the executor’s attorney. The
claim can also be in the form of a pleading filed in a suit which deals with the claim, and it can be in a
written instrument or pleading filed in the court where the administration is pending. [Tex Est C
§403.056.] Further, due to a change in the Estates Code by the 2013 Legislature, a written claim in an
independent administration must contain the same information as a claim filed in a dependent
administration. [Tex Est C §403.056(a)(1).]

Filing a claim is not a condition precedent to filing suit against an executor on the debt.
(Brightwell v. Barlow, Gardner, Tucker & Garsek, 619 S.W.2d 249 (Tex.Civ.App. — Fort Worth 1981,
no writ) (in a suit on a sworn account, suit was properly filed against the independent executor, and the
court where the probate was pending had no jurisdiction over the suit).] Further, the probate court lacks
Jurisdiction to consider approved claims against an estate as long as the estate is under the control of an
independent executor. [Carroll v. Carroll, 893 S.W.2d 62 (Tex.App. — Corpus Christi 1981, no writ).]

If a creditor is unsure whether there will be sufficient assets to pay its claim, the creditor may
bring its action in the court where the order appointing the independent executor was entered. This will
require all of the beneficiaries to post a bond equal to the smaller of the amount of the claim or size of the
estate. [Tex Est C §403.060.] Since the executor has the ability to administer the estate and to distribute
the assets to beneficiaries without notice to creditors, the bond can protect those creditors,

E. Demands for Accounting and Distribution

§7:100 Limits to Independence

One of the convenient things about an independent administration is that the executor can act
without interference from beneficiaries who simply want their money. The independent executor must
file the inventory in a timely manner (or request and receive extensions to do so). [See §7:80.] After that,
neither the court nor persons interested in the estate can hassle the executor. However, this independence
has its limits. A person interested in the estate may demand:

* An accounting after 15 months. [See §7:101.]
* Anaccounting and distribution after two years. [See §7:102.]

§7:101 Demand for an Accounting

After 15 months from the appointment of the independent executor, any person “interested in” the
estate can demand that the executor account for the property of the estate. [Tex Est C §404.001(a).] The
executor has 60 days after receiving the demand to provide the accounting, If the executor fails to do so,
the beneficiary or creditor can file a motion with the court to compel compliance. [Tex Est C
§404.001(b).] After an initial accounting has been given, any interested person can demand subsequent
accountings on an annual basis. [Tex Est C §404.001(c).]

The 15-month time limit until the demand may be made has the potential for raising some odd
situations:
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* The executor could receive extensions to file the inventory for 15 months. In this case, the
beneficiaries would have received absolutely no information about the estate by the time the
§404.001 deadline passed.

* A Will may be admitted to probate up to four years from the date of death. If the Will is not
probated until three years and 364 days after the date of decedent’s death, more than five years
from the date of death could pass before beneficiaries and creditors could demand information.

§7:102 Demand for an Accounting and Distribution

After two years from the date the court clerk first issues letters testamentary or of administration,
any person “interested in” the estate then subject to independent administration can petition the court for
both an accounting and a distribution of the estate. [Tex Est C §405.001.] Unlike the request for an
accounting which is filed with the executor [see Tex Est C §404.001], a request for an accounting and
distribution is filed with the court. [See Tex Est C §405.001.]

V. Closing the Administration

§7:110 Alternatives for Closing the Administration

When the business of the estate has been concluded, the independent executor can distribute the
property to the beneficiaries. However, in some situations, the executor must involve the court in the
closing process.

The alternatives for closing the administration are:

*  The executor can ask the court to partition the estate. [See §7:111.]

*  The executor can file either a Closing Report or a Notice of Closing Estate to terminate the bond.
[See §7:112.]

= Distributees can apply for formal closure. [See §7:113.]

* The executor can file a Declaratory Judgment action to approve a final account and release the
executor from liability. [See §7:114.]

§7:111 By Partition

If the Will does not provide a mechanism for distributing the estate, particularly when there are
assets that cannot be fairly partitioned or distributed in kind, an independent executor can file a final
account and ask the court for an order that either:

* Partitions and distributes the estate.
*  Sells any portion of the estate that is incapable of a fair and equal partition and distribution.
[Tex Est C §405.008.)

To get this help from the court, the executor must file a “final account.” This means that the
“independent executor” is no longer “independent.”

§7:112 By Closing Report or Notice of Closing Estate

An independent personal representative can terminate the administration by filing a Closing
Report or a Notice of Closing Estate. Both must be verified by an affidavit. [Tex Est C §§405.004-
404.006.] The Closing Report must include lists of the property that came into the possession of the
executor, the debts that have been paid, the debts still owing, the property remaining on hand after
payment of debts, and the names and residences of those persons who have received distributions from
the estate. [Tex Est C §405.005(1).] The executor must also include signed receipts or other proof of
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delivery of property to the distributees if the Closing Report shows that there was property remaining
after the payment of debts. [Tex Est C §405.005(2).]

As an alternative, the executor can file a Notice of Closing Estate. [Tex. Est C §405.006.] The
Notice must state that all debts known to exist against the estate have been paid in full or to the extent
permitted by the available assets and that all remaining assets have been distributed. It must also include
the names and addresses of the distributees to whom the property of the estate, if any, was distributed.
Before the Notice can be filed, the executor shall provide to each distributee a copy of the Notice, and the
executor must attach to the Notice a signed receipt or other proof of delivery from each distributee. [Tex
Est C §405.006(b).]

The administration will be considered closed 30 days after the date that either the Closing Report
or the Notice of Closing Estate is filed with the court unless an interested person files an objection within
that time. [Tex Est C §405.007.] If such an objection is filed, the estate will be closed upon resolution of
the objection or an order from the court that closes the estate.

If the executor had been ordered to post bond, he or she can then send a file-marked copy of
either the Closing Report or of the Notice of Closing Estate to the surety and thereby be released from the
bond. [Tex Est C §405.007(d).]

An executor can require that a beneficiary execute a receipt prior to, or simultaneously with, the
delivery to that beneficiary of his or her inheritance. [Tex Est C §405.002(a).] However, an independent
executor or administrator may not require a waiver or release from a beneficiary as a condition precedent
to the delivery to that beneficiary of his or her inheritance. [Tex Est C §405.002(b).]

The termination of the estate by this procedure does not relieve the independent executor from
liability for any mismanagement of the estate or from liability for any false statements in the affidavit.
[Tex Est C §405.007(b).]

At least one court has concluded that the procedure outlined in §405.004, et seq. for closing an
estate is not exclusive. [In re Estate of Teinert, 251 S.W.3d 66 (Tex. App. — Waco 2008, pet. denied).]
The Teinert court also held that a final distribution of the estate after creditors are paid will result in a
“closing” of the estate by operation of law.

FORMS:

» Form 7-38 Closing Report Pursuant to Tex Est C §405.005

* Form 7-38.1 Notice of Closing Estate Pursuant to Tex Est C §405.006
» Form 7-39 Acknowledgment of Receipt of Property by Beneficiary

§7:113 By Application of a Distributee

After an estate has been fully administered, a distributee can file an application with the court for
a formal closure of the estate. [Tex Est C §405.009.] If such an application is filed, the court may enter
an order that:

* Requires the executor to file a report that complies with Tex Est C §405.005 [see §7:112].
+  Closes the administration.
* Terminates the power of the independent executor.
* Releases any bonds that the executor had been required to give.
[Tex Est C §405.009(a).]
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At least one court has concluded that the procedure outlined in §405.009 for closing an estate is
not exclusive. [In re Estate of Teinert, 251 S.W.3d 66 (Tex. App. — Waco 2008, pet. denied).] The
Teinert court also held that a final distribution of the estate after creditors are paid will result in a
“closing” of the estate by operation of law.

§7:114 By Declaratory Judgment Discharging Liability

Prior to 1999, there was no way for an independent executor or administrator to obtain a release
from liability. The closing report affidavit procedure does not relieve the independent executor from
liability. [See §7:112.] Similarly, neither partition actions filed by the executor [see §7:111] nor
applications for closure by distributees [see §7:113] provide a release for the executor.

However, an independent personal representative can now seek judicial closure of an estate and a
release from liability. The executor may file an action under the Declaratory Judgments Act to approve a
final account and to release the executor from further liability. [Tex Est C §405.003(a).]

Furthermore, the executor can charge to the estate all costs associated with the quest to receive
the full release and discharge. [Tex Est C §405.003(e).] Before seeking relief under §405.003, the
Executor is required to distribute all assets to the beneficiaries except for a “reasonable reserve of assets”
to use for the expenses incurred in seeking the discharge. [Tex. Est C §405.003(d).]

This proceeding would seemingly allow an independent executor to have the best of both worlds:
+  The executor can handle the administration completely unfettered by the burden of being under
court supervision.

» At the end of the administration, the executor asks the court for absolution and release.

However, a court may been very reluctant to grant relief under these new laws because the court has no
ability to review the activities of the executor on an interim basis.

FORM:
* Form 7-40 Application for Judicial Discharge
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NO.

IN THE ESTATE OF § IN THE PROBATE COURT
§

[DECEDENT], § NUMBER ___ OF
§

DECEASED § [COUNTY] COUNTY, TEXAS

DECLINATION TO SERVE AS INDEPENDENT EXECUTOR

, named as Independent Executor in the Will of

[DECEDENT] (“Decedent™), waives and renounces his or her right to receive Letters
Testamentary in Decedent’s Estate and declines to serve as Independent Executor of Decedent’s

Will and Estate.

[NAME]
THE STATE OF TEXAS §
8
COUNTY OF [COUNTY] &
This instrument was acknowledged before me on . , by
Notary Public in and for the State of Texas
DECLINATION TO SERVE AS INDEPENDENT EXECUTOR SOLO PAGE
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NO.

IN THE ESTATE OF § IN THE PROBATE COURT
§

[DECEDENT], § NUMBER ___ OF
§

DECEASED § [COUNTY] COUNTY, TEXAS

APPLICATION FOR PROBATE OF WILL
AND ISSUANCE OF LETTERS TESTAMENTARY

TO THE HONORABLE JUDGE OF SAID COURT:

[APPLICANT] (“Applicant™) furnishes the following information to the Court for the
probate of the Will of [DECEDENT) (“Decedent”) and for issuance of Letters Testamentary to
Applicant:

1. Applicant is an individual interested in this estate, domiciled in [STATE OF
RESIDENCE] and residing at [PHYSICAL 4ADDRESS].

2. Decedent died on [DATE], in [CITY], [COUNTY] County, Texas, at the age of
[AGE] years.

3. This Court has jurisdiction and venue because Decedent was domiciled and had a
fixed place of residence in this county on the date of death.

4. Decedent owned real and personal property described generally as a home, other
real property, cash, and assorted personal effects of a probable value in excess of $10,000.00.

5. Decedent left a written Will dated [DATE] which was never revoked and is filed
herewith.

6. The subscribing witnesses to Decedent’s Will are: [WITNESS], and [WITNESS).

The Will was made self-proved in the manner prescribed by law.

7. No child or children were born to or adopted by Decedent after the date of the
Will,

8. No marriage of the Decedent was ever dissolved after the date the Will was made.

9. Neither the State of Texas nor a governmental agency nor a charitable

organization is named as a devisee in the Will of Decedent.
10.  Decedent’s Will named Applicant to serve as Independent Executor without bond
or other security, and Applicant would not be disqualified by law from serving as such or from

accepting Letters Testamentary, and Applicant would be entitled to such Letters.

APPLICATION FOR PROBATE OF WILL
AND 1SSUANCE OF LETTERS TESTAMENTARY PAGE 1
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Applicant prays that citation be issued, as required by law, to all persons interested in this
estate; that the Will be admitted to probate; that Letters Testamentary be issued to Applicant; and

that all other orders be entered as the Court may deem proper.

Respectfully submitted,

JACKSON WALKER L.L.P.
777 Main Street, Suite 2100
Fort Worth, TX 76102
817.334.7200

817.870.5135 - Fax

By:
M. Keith Branyon

State Bar No. 02902050
Colin L. Murchison
State Bar No. 24049780

ATTORNEYS FOR APPLICANT

APPLICATION FOR PROBATE OF WILL
AND ISSUANCE OF LETTERS TESTAMENTARY PAGE 2
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NO.

IN THE ESTATE OF § IN THE PROBATE COURT
§
[DECEDENT] § NUMBER ___ OF
§
DECEASED § [COUNTY| COUNTY, TEXAS

BENEFICIARY’S CONSENT TO GRANT POWER OF SALE

TO THE HONORABLE JUDGE OF SAID COURT:

Now comes [BENEFICIARY], who, after being duly sworn, deposes and says that:

1. “I am one of the beneficiaries named in Decedent’s Last Will and Testament (“Will”);

2. “l have reviewed the Will, and I understand that the Will does not allow the
Executor/Administrator/Administrator with Will Annexed to sell property in the estate
during administration. [ believe that it is advisable to give the

Executor/Administrator/Administrator with Will Annexed that authority and hereby agree

to do so0.”
[BENEFICIARY]
Address:
STATE OF TEXAS §
§
COUNTY OF [COUNTY] §
This instrument was acknowledged before me on . , by [BENEFICIARY).
Notary Public in and for the State of Texas
BENEFICIARY'S CONSENT TO GRANT POWER OF SALE SOLO PAGE
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NO.

IN THE ESTATE OF § IN THE PROBATE COURT
§

[DECEDENT], § NUMBER ___ OF
§

DECEASED § [COUNTY] COUNTY, TEXAS

APPLICATION FOR PROBATE OF COPY OF
WILL AND ISSUANCE OF LETTERS TESTAMENTARY

TO THE HONORABLE JUDGE OF SAID COURT:

[APPLICANT) (“Applicant™) furnishes the following information to the Court for the
probate of the Will of [DECEDENT] (“Decedent”) and for issuance of Letters Testamentary to
Applicant:

1. Applicant is an individual interested in this estate, domiciled in {STATE OF
RESIDENCE] and residing at [PHYSICAL ADDRESS)].

2, Decedent died on [DATE], in [CITY], [COUNTY] County, Texas, at the age of
[AGE] years.

3. This Court has jurisdiction and venue because Decedent was domiciled and had a
fixed place of residence in this county on the date of death.

4, Decedent owned real and personal property described generally as a home, other
real property, cash, and assorted personal effects of a probable value in excess of $10,000.00.

5. Decedent left a written Will dated [DATE]. Unfortunately, Applicant has been
unable to find the original Will, so a true and correct copy of same has been filed with this
Application. To the best of Applicant’s knowledge, Decedent never revoked said Will and never
intended to revoke said Will. [Add additional details regarding search for original, last-known
whereabouts, etc.]

6. The subscribing witnesses to Decedent’s Will are: [WITNESS], and [WITNESS).

The Will was made self-proved in the manner prescribed by law.

7. No child or children were born to or adopted by Decedent after the date of the
Will.

8. No marriage of the Decedent was ever dissolved after the date the Will was made.

9. Neither the State of Texas nor a governmental agency nor a charitable

organization is named as a devisee in the Will of Decedent.

APPLICATION FOR PROBATE OF COPY OF
WILL AND ISSUANCE OF LETTERS TESTAMENTARY PAGE 1
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10.  Decedent’s Will named Applicant to serve as Independent Executor without bond
or other security, and Applicant would not be disqualified by law from serving as such or from
accepting Letters Testamentary, and Applicant would be entitled to such Letters.

11. The name, age, marital status and address, and the relationship to the decedent of
each devisee under the Will and of each heir at law are as follows:

a.
b.
C.

Applicant prays that citation will be issued, as required by law, to all persons interested in
this estate; that the Will be admitted to probate; that Letters Testamentary be issued to Applicant;
and that all other orders be entered as the Court may deem proper,

Respectfully submitted,

JACKSON WALKER L.L.P.
777 Main Street, Suite 2100
Fort Worth, TX 76102
817.334.7200
817.870.5135 - Fax

By:
M. Keith Branyon

State Bar No. 02902050
Colin L. Murchison
State Bar No. 24049780

ATTORNEYS FOR APPLICANT

APPLICATION FOR PROBATE OF COPY OF
WILL AND ISSUANCE OF LETTERS TESTAMENTARY PAGE2
5397416v.1




NO.

IN THE ESTATE OF § IN THE PROBATE COURT
§
[DECEDENT], § NUMBER OF
§
DECEASED § [COUNTY] COUNTY, TEXAS

APPLICATION FOR PROBATE OF WILL AND ISSUANCE OF
LETTERS OF INDEPENDENT ADMINISTRATION

TO THE HONORABLE JUDGE OF SAID COURT:

[APPLICANT] (“Applicant™) furnishes the following information to the Court for the
probate of the Will of [DECEDENT) (“Decedent”) and for issuance of Letters of Independent
Administration to Applicant:

L. Applicant is an individual interested in this estate, domiciled in [STATE OF
RESIDENCE] and residing at [PHYSICAL ADDRESS].

2. Decedent died on [DATE], in [CITY], [COUNTY] County, Texas, at the age of
[AGE] years.

3. This Court has jurisdiction and venue because Decedent was domiciled and had a
fixed place of residence in this county on the date of death.

4. Decedent owned real and personal property described generally as a home, other
real property, cash, and assorted personal effects of a probable value in excess of $10,000.00.

5. Decedent left a written Will dated [DATE] which was never revoked and is filed
herewith.

6. The subscribing witnesses to Decedent’s Will are: [WITNESS], and [WITNESS].

The Will was made self-proved in the manner prescribed by law.

7. No child or children were born to or adopted by Decedent after the date of the
Will.

8. No marriage of the Decedent was ever dissolved after the date the Will was made.

9. Neither the State of Texas nor a governmental agency nor a charitable

organization is named as a devisee in the Will of Decedent.
10. A necessity exists for the administration of this estate.
LIf Application is filed pursuant to §401.002(A))]
11.  Decedent’s Will named [NAME] to serve without bond, but the Will does not
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